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John Chance

20 February 2026
|

To Whom it may concern,

| am currently the grazier on the Northern and Central Malvern Hills, but don’t have any Rights of
Common.

My family became commoners on Malvern Common in the 1930’s, and then commoners on the hills
from the late 1940's. They used their rights of common to graze, The Worcestershire Beacon,
Summer Hill, Central Hills, Malvern Common and Poolbrook Common.

They ceased to use their rights in the 1980’s, due to the decline in profitability of grazing
unproductive land, the increase of dog attacks on livestock, the increase of livestock disturbance, by
other common land users, the increase in traffic collisions with livestock.

In 2016, a grazing vacancy became available on the Central Hills, due to the retirement of a family
member. | applied for the vacancy, and my application was successful. The agreement was for 2.5
years.

In 2019 the grazing contracts for the Northern and Central Hills, were being renewed, | successfully
applied for both contracts, which run until December 2028.

My livestock graze the hills, all the year round, the sheep are only off the hills for lambing, and the
cattle are only off the hills, for TB testing.

The livestock husbandry and electric fencing is undertaken, by myself, my wife and my son. And |
also have part time help, from a neighbour. | am also able to call on the MHT staff, (Conservation
staff, Rangers and Field staff), when | have issues, such as livestock on the road. This help is
invaluable, so | can deal with the livestock issues, while MHT staff can deal with the public and police
etc.

Being the grazier on two ranges of hills, is a full-time, seven days a week occupation. Every day the
electric fences and livestock must be checked. The electric fences get tampered with by the public,
and damaged by the weather. We endeavour to keep the livestock within the electric fences, to
control the grazed areas, so we can keep the public informed as to the whereabouts of the livestock
and so | know where livestock are, for husbandry checks.

If it wasn’t for the electric fencing, | couldn’t graze the hills, for the previously mentioned reasons,
that my family ceased grazing. The grazing compartments are set areas, that are the same every
year. The compartments are planned with the following considerations, so that the fencing crosses
the least number of footpaths as possible, to meet the conservation requirements.

If the compartments were smaller, the livestock wouldn’t be able to move away from other activities on
the hill, such as paragliding and mountain biking.

Very often the mountain biking happens at night, and the livestock get startled by the bright lights, when
this currently happens in the compartments, the livestock can run to a different area, if the compartments
were smaller, and the livestock couldn’t move to a different area, so they would go out through the
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electric fencing, which would lead to livestock in gardens and on the roads. This is also the case when the
emergency services are on the hills, with the noise, flashing lights, or the air ambulance landing.

Currently the majority of the electric fencing can be done using the quad bike and the Rappa fence winder,
travelling on well-maintained tracks and paths. If we were to fence smaller areas, we would have to go off
the paths, which would be too steep for the quad bike, so it would have to be carried out by hand and
carrying all the materials, which for the distances and terrain that we work on, would increase the manual
handling and the labour requirement. At present, all the temporary gates are sited within a few meters of
the main paths, with the gates weighing 40+ kilograms, they cannot be carried. And where fence lines can
currently be prepared, with a tractor and side arm, all the cutting would have to be done with a strimmer.

The compartments are only accessible by tractor in one place and only have one level area to site drinking
troughs. If the compartments were smaller, they wouldn’t all be accessible with a tractor, to provide water
for the livestock, and wouldn’t have a suitable site for water troughs.

Smaller compartments would lead to more temporary gate locations, because at the moment we put
gates where several paths meet, so only one gate is required. If we split the current compartments, then
all the minor paths would need to have its own individual gate.

All the current compartments contain woodland, which provides shade and shelter from the weather, if
they were smaller, it wouldn’t be possible to provide natural shade and shelter.

When we have prolonged snow, (one or twice a year on the Malvern’s), with the current fence locations,
we can get to one point in every compartment, with small bales of hay, to supplement the grazing, whiles
its covered in snow, if the fences were in different places, that would make some inaccessible in snow and
ice.

All the livestock breeds we graze on the hills, are hardy hill breeds, which thrive on poor quality hill grazing,
these breeds have been bred to wander large expanses of hill, looking for forage. We have problems with
the livestock, when they’re off the hills, and in the enclosed fields, especially the cattle, they push the gates
and fences, because they need large areas. The cattle seem to walk the fence perimeter every day, and
can cause some temporary tracks, on the inside of the electric fence, if the compartment were split, the
cattle would create these tracks on both sides, of the fence. The more domesticated/commercial livestock
breeds are more content in smaller areas, but they wouldn’t thrive on the hills, without supplementary
feeding.

For an example, the Summer Hill compartment, is the smallest on the Northern hills, and | cannot keep the
sheep in the fence, | tried for two years, now we graze West Worcestershire Beacon, and then let the
stock onto Sumer hill too, so they can also run back onto the Beacon.

The only advantage of smaller compartments, would be that the sheep gathering, would be more
straightforward.

With all the disadvantages of the smaller grazing compartments, on the Malvern hills, | wouldn’t and
couldn’t continue with conservation grazing.

Since | became the grazier, areas that were scrub, have opened and wildflowers are more abundant.
And large areas of the dead, matted grasses have been reduced. Now we must fence the livestock
out of areas, until after the flowers have finished, which wasn’t a consideration, when | first started
the grazing contract.

For me, by far the biggest issue on the hills, is uncontrolled dogs. The livestock are chased, attacked
and sometimes killed. The benefit of the electric fencing is that if the livestock are chased, they can
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escape and get away from dogs. But this then causes other issues, such as livestock in unfenced
gardens or on the roads.

Other issues include cyclists riding through fences, vandals taking the fence posts out, public leaving
temporary gates open. A great benefit to the temporary fencing would be permanent footpath
gates. If permanent gates were installed, they would be more secure and user friendly.

The stewardship grant payment is vital to ensure the grazing continues. As | have previously
mentioned, grazing such poor-quality grassland is unprofitable, the electric fencing maintenance,
delivering water bowsers, dealing with problems and issues, is very time consuming, and
uneconomic.

In the past, | have worked with people who have used their common rights. When they put their
livestock into the grazing compartment, | reduced my livestock numbers, by the same amount, so
that the conservation grazing targets were met. If there was an issue with a commoner’s animal, |
would let them, or MHT know.

Yours faithfully

Jobiw Chiance
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Commons Act 2006

2006 CHAPTER 26

PART 3

WORKS

Prohibition on works without consent

(1) A person may not, except with the consent of the appropriate national authority, carry
out any restricted works on land to which this section applies.

(2) In subsection (1) “restricted works” are—

(a) works which have the effect of preventing or impeding access to or over any
land to which this section applies;

(b) works for the resurfacing of land.

(3) The reference to works in subsection (2)(a) includes in particular—
(a) the erection of fencing;
(b) the construction of buildings and other structures;
(c) the digging of ditches and trenches and the building of embankments.

(4) For the purposes of subsection (2)(b) works are for the resurfacing of land if they
consist of the laying of concrete, tarmacadam, coated roadstone or similar material on
the land (but not if they consist only of the repair of an existing surface of the land
made of such material).

(5) This section applies to—
(a) any land registered as common land;
(b) land not so registered which is—

(i) regulated by an Act made under the Commons Act 1876 (c. 56)
confirming a provisional order of the Inclosure Commissioners; or

(i1) subject to a scheme under the Metropolitan Commons Act 1866
(c. 122) or the Commons Act 1899 (c. 30);
(c) land not falling within paragraph (a) or (b) which is in the New Forest and is
subject to rights of common.

34



2 Commons Act 2006 (c. 26)
Part 3 — Works
Document Generated: 2025-12-12
Changes to legislation: There are currently no known outstanding effects
for the Commons Act 2006, Part 3. (See end of Document for details)

(6) The prohibition in subsection (1) does not apply to—

(a) works on any land where those works, or works of a description which
includes those works, are carried out under a power conferred in relation to
that particular land by or under any enactment;

(b) works on any land where the works are carried out under a power conferred
by or under any enactment applying to common land;

(c) works authorised under a scheme under the Metropolitan Commons Act 1866
or the Commons Act 1899 without any requirement for any person to consent
to the works;

(d) works for the installation of electronic communications apparatus for the
purposes of an electronic communications code network.

(7) In subsection (6)(a) the reference to an enactment does not include Part 2 of this Act.

(8) For the purposes of subsection (6)(b), an enactment applies to common land if it is
expressed to apply (generally) to—

(a) registered common land;
(b) common land; or

(c) any common or commons, commonable land, land subject to inclosure under
any enactment or other land of a similar description.

(9) Subject to the following provisions of this Part, consent given to works under
subsection (1) of this section constitutes consent for the purposes of that subsection
only.

Modifications etc. (not altering text)

C1  S.38excluded (1.10.2007 for E.) by 1971 c. vi, s. 23(2C) (as inserted by Commons Act 2006 (c. 26),
ss. 44, 56, Sch. 4 para. 4(3); S.I. 2007/2584, art. 2)

C2  S.38restricted (E.) (1.10.2007) by The Works on Common Land (Exemptions) (England) Order 2007
(S.I1. 2007/2587), art. 2, Sch. 1 (subject to arts. 3, 4)

C3  S.38excluded by 1971 c. vis. 23(2C) (as inserted (1.10.2007 for E., 1.4.2012 for W.) by Commons
Act 2006 (c. 26), s. 56, Sch. 4 para. 4(3) (with s. 60); S.I. 2007/2584, art. 2(d)(i); S.I. 2012/739, art.
2(h)(i) (with art. 4(5)))

C4  S.38(1) modified (coming into force in accordance with s. 13 of the amending Act) by Monken
Hadley Common Act 2022 (c. ii), s. 7(3) (with s. 8(3))

Commencement Information
I S. 38 not in force at Royal Assent see s. 56(1); s. 38 in force for E. at 1.10.2007 by S.1. 2007/2584, art.
2 (with art. 3)
12 S.38in force at 1.4.2012 for W. by S.I. 2012/739, art. 2(c) (with art. 4(1)(3))

39 Consent: general

(1) In determining an application for consent under subsection (1) of section 38 in relation
to works on land to which that section applies, the appropriate national authority shall
have regard to—

(a) theinterests of persons having rights in relation to, or occupying, the land (and
in particular persons exercising rights of common over it);
(b) the interests of the neighbourhood;
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(c) the public interest;
(d) any other matter considered to be relevant.

(2) The reference in subsection (1)(c) to the public interest includes the public interest
in—

(a) nature conservation;

(b) the conservation of the landscape;

(c) the protection of public rights of access to any area of land; and

(d) the protection of archaeological remains and features of historic interest.

(3) Consent may be given under section 38(1)—
(a) in relation to all or part of the proposed works;

(b) subject to such modifications and conditions relating to the proposed works
as the appropriate national authority thinks fit.

(4) In considering the effect in relation to any land of proposed works under this section,
the appropriate national authority may consider that effect in conjunction with the
effect in relation to that land of any other works for which consent has previously been
given under section 38(1) above or section 194 of the Law of Property Act 1925 (c. 20).

(5) Where the appropriate national authority imposes any modification or condition in
relation to any consent given under section 38(1), it may on the application of any
person carrying out or proposing to carry out works in accordance with the consent
vary or revoke that modification or condition.

(6) Regulations may specify a time limit for the making of applications under
subsection (5).

(7) Consent may be given under section 38(1) in relation to works which have been
commenced or completed; and any consent so given has effect from the time of
commencement of the works.

Modifications etc. (not altering text)

C5  S.39applied by 1971 c. vis. 23(2A) (as inserted (1.10.2007 for E., 1.4.2012 for W.) by Commons Act
2006 (c. 26), s. 56, Sch. 4 para. 4(3) (with s. 60); S.I. 2007/2584, art. 2(d)(i); S.I. 2012/739, art. 2(h)(i)
(with art. 4(5)))

C6  S. 39 applied by 1967 c. xxix, Sch. art. 12(2A) (as inserted (1.10.2007 for E., 1.4.2012 for W.) by
Commons Act 2006 (c. 26), s. 56, Sch. 4 para. 2(3) (with s. 60); S.I. 2007/2584, art. 2(d)(i); S.I.
2012/739, art. 2(h)(i))

C7  S.39 applied (1.3.2019) by Church Property Measure 2018 (No. 8), ss. 30(3), 53(2); S.I1. 2019/97, art.
2

Commencement Information
I3 S. 39 not in force at Royal Assent see s. 56(1); s. 39(6) in force for certain purposes for W. at
12.8.2007 by S.1. 2007/2386, art. 2; s. 39 in force for E. at 1.10.2007 by S.I. 2007/2584, art. 2
14 S. 39(1)-(5) (7) in force at 1.4.2012 for W. by S.I. 2012/739, art. 2(d)
IS S. 39(6) in force at 1.4.2012 for W. in so far as not already in force by S.I. 2012/739, art. 3(b)
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40 Consent: procedure

(1) Regulations may make provision as to the procedure to be followed in the making and
determination of applications under sections 38(1) and 39(5).

(2) Regulations under this section may in particular include provision—

(a) as to the steps to be taken by an applicant before submitting an application;

(b) as to the form and content of an application;

(c) as to the procedure to be followed in making an application;

(d) asto the evidence to be supplied in support of an application;

(e) as to the fees payable in relation to an application;

(f) as to the steps to be taken by the appropriate national authority upon receipt
of an application;

(g) for the appointment by the appropriate national authority of a person to
discharge any (or all) of its functions in relation to the determination of an
application;

(h) for the making of representations or objections in relation to an application;

(1) for the holding of a hearing or local inquiry in relation to an application;

(j) for the publication of a determination of an application and the notification
of interested persons.

Modifications etc. (not altering text)

C8  S. 40 applied by 1967 c. xxix, Sch. art. 12(2A) (as inserted (1.10.2007 for E., 1.4.2012 for W.) by
Commons Act 2006 (c. 26), s. 56, Sch. 4 para. 2(3) (with s. 60); S.I. 2007/2584, art. 2(d)(i); S.1.
2012/739, art. 2(h)(i))

C9  S. 40 applied by 1967 c. xxix, Sch. art. 17(2A) (as inserted (1.10.2007 for E., 1.4.2012 for W.) by
Commons Act 2006 (c. 26), s. 56, Sch. 4 para. 2(6) (with s. 60); S.I. 2007/2584, art. 2(d)(i); S.1.
2012/739, art. 2(h)(i))

C10 S. 40 applied by 1971 c. vi s. 23(2A) (as inserted (1.10.2007 for E., 1.4.2012 for W.) by Commons Act
2006 (c. 26), s. 56, Sch. 4 para. 4(3) (with s. 60); S.I. 2007/2584, art. 2(d)(i); S.I. 2012/739, art. 2(h)(i)
(with art. 4(5)))

C11 S. 40 applied (1.3.2019) by Church Property Measure 2018 (No. 8), ss. 30(3), 53(2); S.I. 2019/97, art.
2

Commencement Information
I6 S. 40 not in force at Royal Assent see s. 56(1); s. 40 in force for certain purposes for W. at 12.8.2007
by S.1. 2007/2386, art. 2; s. 40 in force for E. at 1.10.2007 by S.I. 2007/2584, art. 2
7 S. 40 in force at 1.4.2012 for W. in so far as not already in force by S.1. 2012/739, art. 3(c)

41 Enforcement

(1) Where any works are carried out on land to which section 38 applies in contravention
of subsection (1) of that section, any person may apply to the county court ...

(2) On an application under this section the court may make an order—

(a) in any case, for removal of the works and restoration of the land to the
condition it was in before the works were carried out;

(b) in a case where consent has been given under section 38(1) but the works
have not been carried out in accordance with any term of that consent, for the
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works to be carried out in such manner and subject to such conditions as the
order may specify.

Textual Amendments
F1  Words in s. 41(1) omitted (22.4.2014) by virtue of Crime and Courts Act 2013 (c. 22), s. 61(3),
Sch. 9 para. 70; S.I. 2014/954, art. 2(c) (with art. 3) (with transitional provisions and savings in S.I.
2014/956, arts. 3-11)

Modifications etc. (not altering text)

C12 S. 41 applied (with modifications) (1.10.2007 for E.) by 1967 c. xxix, Sch. art. 12(2B) (as inserted by
Commons Act 2006 (c. 26), ss. 44, 56, Sch. 4 para. 2(3); S.I. 2007/2584, art. 2)
S. 41 applied (1.10.2007 for E.) by 1971 c. vi, s. 23(2B) (as inserted by Commons Act 2006 (c. 26), ss.
44, 56, Sch. 4 para. 4(3); S.1. 2007/2584, art. 2)

C13 S. 41 applied by 1971 c. vi s. 23(2B) (as inserted (1.10.2007 for E., 1.4.2012 for W.) by Commons Act
2006 (c. 26), s. 56, Sch. 4 para. 4(3) (with s. 60); S.I. 2007/2584, art. 2(d)(i); S.I. 2012/739, art. 2(h)(i)
(with art. 4(5)))

C14 S. 41 applied (with modifications) by 1967 c. xxix, Sch. art. 12(2B) (as inserted (1.10.2007 for E.,
1.4.2012 for W.) by Commons Act 2006 (c. 26), s. 56, Sch. 4 para. 2(3) (with s. 60); S.I. 2007/2584,
art. 2(d)(i); S.L 2012/739, art. 2(h)(i))

Commencement Information
I8  S.41 not in force at Royal Assent see s. 56(1); s. 41 in force for E. at 1.10.2007 by S.I. 2007/2584, art.
2
19 S. 41 in force at 1.4.2012 for W. by S.I. 2012/739, art. 2(e)

42 Schemes

(1) This section applies in relation to works on relevant land where, by virtue of
section 38(1), the works may not be carried out without the consent of the appropriate
national authority.

(2) In subsection (1) “relevant land” means land which is subject to—
(a) a scheme under the Metropolitan Commons Act 1866 (c. 122) which is in
force at the commencement of this section; or

(b) a scheme under the Commons Act 1899 (c. 30) which is in force at the
commencement of this section.

(3) Where—
(a) any provision of the scheme referred to in subsection (2) would also prohibit
the carrying out of the works, and

(b) the scheme does not allow for any person to consent to the works to be carried
out,

the works do not contravene that provision if they are carried out with (and in
accordance with the terms of) the consent of the appropriate national authority under
section 38(1) and of any owner of the land (if not the person carrying out the works).

(4) Regulations may make provision as to the procedure to be followed in obtaining the
consent of an owner under subsection (3) (and may include provision for the consent
of an owner to be regarded as having been given where he has not objected within a
period of time specified in the regulations).
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(5) Where any provision of the scheme referred to in subsection (2) would also prohibit the
carrying out of the works without the consent of the appropriate national authority—

(a) consent given under section 38(1) is to be regarded as consent given under
the scheme; and

(b) consent may not be sought separately under the scheme.

Commencement Information
I10  S. 42 not in force at Royal Assent see s. 56(1); s. 42(4) in force for certain purposes for W. at
12.8.2007 by S.I. 2007/2386, art. 2; s. 42 in force for E. at 1.10.2007 by S.I. 2007/2584, art. 2
11 S.42(1)-(3) (5) in force at 1.4.2012 for W. by S.I. 2012/739, art. 2(f)
12 S.42(4) in force at 1.4.2012 for W. in so far as not already in force by S.I. 2012/739, art. 3(d)

43 Power to exempt

(1) The appropriate national authority may by order provide that section 38 is not to apply
to—
(a) the carrying out by a specified person of specified works on specified land; or

(b) the carrying out by a specified person, or a person of a specified description,
of works of a specified description on—

(1) any land; or
(i1) land of a specified description.

(2) The appropriate national authority may only make an order under subsection (1)(a) if
it is satisfied that the works specified in the order are necessary or expedient for any
of the purposes in subsection (4).

(3) The appropriate national authority may only make an order under subsection (1)(b)
if it is satisfied that works of the description specified in the order are likely to be
necessary or expedient on any land, or on land of the description specified in the order,
for any of the purposes in subsection (4).

(4) The purposes referred to in subsections (2) and (3) are—

(a) use of land by members of the public for the purposes of open-air recreation
pursuant to any right of access;

(b) the exercise of rights of common;

(c) nature conservation;

(d) the protection of archaeological remains or features of historic interest;
(e) the use of the land for sporting or recreational purposes.

(5) Where—
(a) any land was at any time before the commencement of this section land to
which section 194 of the Law of Property Act 1925 (c. 20) applied, but
(b) at any such time that section ceased to apply to the land by virtue of
subsection (3)(a) of that section,
the appropriate national authority may by order provide that section 38 is not to apply

to the carrying out of works, or works of a description specified in the order, on that
land.
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(6) Where any land is the subject of a resolution under section 194(3)(b) of the Law of
Property Act 1925 (c. 20) immediately before the commencement of this section, the
appropriate national authority may by order provide that section 38 is not to apply to
the carrying out of works, or works of a description specified in the order, on that land.

(7) An order under this section may provide that section 38 is not to apply only if the works
to which the order relates are carried out in accordance with the terms of the order.

(8) In subsection (1) “specified” means specified in an order under that subsection.

Commencement Information
I13  S. 43 not in force at Royal Assent see s. 56(1); s. 43 in force for certain purposes for W. at 12.8.2007
by S.I. 2007/2386, art. 2; s. 43 in force for E. at 1.10.2007 by S.I. 2007/2584, art. 2
I14 S. 43 in force at 1.4.2012 for W. in so far as not already in force by S.I. 2012/739, art. 3(e)

44 Supplementary

(1) Schedule 4 (which makes supplementary provision relating to works on common land)
has effect.

(2) A national authority may for any purpose specified in subsection (3) by order amend—
(a) any local or personal Act passed before this Act which contains provision for
that authority to consent to works on land which is common land; and
(b) any Act made under the Commons Act 1876 (¢. 56) confirming a provisional
order of the Inclosure Commissioners which contains provision for that
authority to consent to works on land to which the Act applies.

(3) The purposes referred to in subsection (2) are—

(a) that of securing that sections 39 and 40 apply to an application for the consent
referred to in paragraph (a) or (b) of subsection (2) as they apply to an
application for consent under section 38(1);

(b) that of securing that section 41 applies in relation to the carrying out of
works in contravention of the provision referred to in paragraph (a) or (b)
of subsection (2) as it applies to works carried out in contravention of
section 38(1).

(4) In subsection (2)—
“national authority” means—
(a) the Secretary of State; and
(b) the National Assembly for Wales;
“common land” means—
(a) any land registered as common land; and

(b) any land not so registered which is subject to a scheme under the
Metropolitan Commons Act 1866 (c. 122) or the Commons Act 1899
(c. 30).

Commencement Information
I15 S. 44 not in force at Royal Assent, see s. 56(1); s. 44(1) in force for certain purposes for E. at
1.10.2006 by S.1. 2006/2504, art. 2(f); s. 44 in force for certain purposes for W. at 12.8.2007 and
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Date: 23 January 2026

By email: Susan Satchell <Susan.Satchell@malvernhills.org.uk>

Mail Hub

Worcester County Hall
Spetchley Road
Worcester

WR5 2NP

Dear Susan

Thank you for sending comments to Natural England colleagues, as provided by your parliamentary
agent in response to matters we have raised regarding the Malvern Hills Bill.

| am responding to you, as Deputy Director for the West Midlands area team. | have been fully
appraised of and considered all the conversations and correspondence on this matter between the
Malvern Hills Trust (MHT) and Natural England (NE) to date.

During the initial conversations on this we understood that MHT was not aware of any previous
requirement for the Trust to comply with the national consenting regime for certain works,

including those proposed at Clause 45 of the Bill. Thank you for your written comments which
helped us to understand the reasons for this, which relate to advice you received in 2008, following
the repeal of section 194 of the Law of Property Act 1925.

We do continue to believe that due to the approach taken by the 1995 Malvern Hills Act (at s21(1))
national oversight and SoS approval for works to construct buildings and fencing on the Malvern
Hills (as currently prescribed by s38 of the Commons Act 2006) is the current default position. Your
response indicates that you agree with us on this point and it is clear that we are also in agreement
on some areas of the Bill where it is reasonable for s38 to not apply for certain works, which also
reflect the status quo.

We also welcome agreement on those areas where the national consenting regime is proactively
reapplied using clauses in the Bill. The comments below are therefore restricted to those Clauses
where following your comments, we continue to have some reservations with regard to s38 consent
not being required for certain works should the Bill become law.

Clause 45

You have explained that the Trust believes it should not be bound by the requirement to seek 38
consent, because it is in a special position, given its role as a statutory body and subject to a
number of safeguards and legal restrictions that are set out in the Bill. We do not entirely agree with
this, for the reasons set out below.

Other landowning bodies that have a statutory status, remain subject to the national consenting
regime for fencing and other works that impede and restrict public access on common land, such as
those proposed under Clause 45. This includes the National Trust and indeed ourselves as owners
and occupiers of areas of common land throughout the country. We do not therefore see the Trust
as being in an entirely unique position and believe that a requirement for Secretary of State consent
for fencing works (such as those proposed under Clause 45,) is not inconsistent with the
responsibilities currently placed on other statutory bodies who own and manage common land.
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We do however recognise the great value that the Malvern Hills has both locally and as a national
asset in terms of its landscape, its nature conservation interest and its ability to provide for people
with regard to their recreational needs, along with all of the associated health and wellbeing
benefits that public access to the Hills provides. This value has been recognised since the first
Malvern Hills Act in 1884 when it was enshrined in law that the Commons should be open spaces,
free from enclosure and other works so that people’s ability to enjoy the Hills remains unimpeded.
Given what we believe is the value of the Hills to the whole nation, we view compliance with the
requirements of s38 as a way of ensuring that works are subject to an appropriate degree of both
local and national scrutiny. Such is the basis of the national consenting regime and the Defra
Common Land Consents Policy which is a rigorous and inclusive process and one which we engage
with on a regular basis as a statutory consultee for qualifying works on common land. It continues
to have our full support and we believe that the Public Interest regarding the management of the
Malvern Hills would be most comprehensively served by its application to works proposed under
Clause 45.

Clause 49

With regard to temporary fencing there are clearly some differences between the powers to fence
that are being proposed within this Clause and what is possible under the Works on Common Land
Exemption Order (2007). It is noted that that actual period being proposed for common land to be
enclosed by fencing would be subject to a time limit of 60 days (less than the six months allowed
under the national exemption). A six month gap would be needed before the land could be closed
again although the six month gap would not apply to any enclosed Areas of 1 ha or less. Whist we
understand that 60 days would be the absolute limit for enclosures to remain in one place using this
power we are unsure how long it would be before land less than 1ha could be enclosed again. We
would be grateful for further clarification on this matter.

We also note that there is no restriction on the amount of land that could be enclosed using the
powers under Clause 49, although we are aware that there are legal requirements under the 1980
Highways Act that relate to the provision of suitable means of access where fences obstruct a
public right of way. Whilst fully recognising the beneficial practices of grazing land compartmentally
it does appear that the powers that would be taken under the Bill at Clause 49 would result in larger
areas of the common being subject to enclosures and restrictions on public access that would
under normal circumstances be subject to s38 consent. Something that as we have set out above
we believe is currently the default position and most comprehensively serves the Public Interest.

Finally as you know NE have not submitted a formal petition against the Bill but we would be happy
to discuss any of the above with you . We look forward to continuing to work together with you to
ensure the future protection of the Malvern Hills for biodiversity, recreational and landscape value.

Your sincerely

/

Olunsr—

Emma Johnson
West Midlands Area Team Deputy Director
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STATUTORY INSTRUMENTS

2007 No. 2587
COMMONS, ENGLAND

The Works on Common Land
(Exemptions) (England) Order 2007

Made - - - - 3rd September 2007
Laid before Parliament 7th September 2007
Coming into force - - Ist October 2007

The Secretary of State, in exercise of the powers conferred by sections 43(1)(b), (7) and (8) and
59(1) of the Commons Act 2006(1), and being satisfied of the matters specified in section 43(3) of
that Act, makes the following Order:

Citation, commencement and application

1.—(1) This Order may be cited as the Works on Common Land (Exemptions) (England) Order
2007 and comes into force on 1st October 2007.

(2) This Order applies in relation to England only.

Exemption

2. Section 38 of the Commons Act 2006 (prohibition on works without consent) does not, subject
to articles 3 and 4, apply to the carrying out on land registered as common land of any works of a
description specified in the second column of the table in Schedule 1, by a person of a description
specified in the corresponding entry in the third column of that Table.

Preservation of rights of access

3.—(1) The exemption in article 2 does not apply unless paragraph (2) is complied with.

(2) Where any person or class of persons has a legal right of access to or across the land which
the works are to enclose, or to which the works are otherwise to impede access, means of access
must be provided which enable that right to continue to be exercised.

Notice of carrying out exempt works

4.—(1) The exemption in article 2 does not apply unless paragraphs (2) and (3) are complied with.

(1) 2006 c.26.
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(2) A notice in the form of the model notice in Schedule 2 and containing the information
indicated in it must be displayed in a prominent place at the site of the works—

(a) in the case of works described in paragraphs 1 to 3 of the table in Schedule 1, from the
commencement of the works until they are removed; or

(b) in the case of works described in paragraph 4 of the table in Schedule 1, from the
commencement of the works until at least 28 days after their completion.

(3) A copy of the notice displayed under paragraph (2) must be sent to the Secretary of State not
later than the commencement of the works.

Interpretation and transitional provision

5.—(1) In this Order—

“moorland” means any area of land shown coloured pink in the three volumes of maps, each
entitled “Moorland Map of England 2006 and marked with the number of the volume, dated
13th February 2006, signed on behalf of the Secretary of State for Environment, Food and
Rural Affairs and deposited at the offices of the Department for Environment, Food and Rural
Affairs at Ergon House, Horseferry Road, London SW1P 2AL;

“register unit” means the whole of an area of land registered as common land pursuant to a
single registration;

“section 38 consent” means consent under section 38 of the Commons Act 2006 to carry out
restricted works.

(2) References to “land registered as common land” shall be taken, until the commencement of
section 1 of the Commons Act 2006 in relation to the area in which any land in question is situated,
as references to land so registered under the Commons Registration Act 1965(2).

Jeff Rooker

Minister of State

Department for Environment, Food and Rural

3rd September 2007 Affairs

(2) 1965 c.64.
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SCHEDULE 1 Article 2

Works exempt from requiring section 38 consent

Paragraph  Description of works Description of
person carrying out
works

1. The erection of temporary fencing (which may include 1.  The owner of

electric fencing) for a period not exceeding six months, to the land.

enclose land for the purpose of restricting the movement of 2.  Any person

grazing animals which are on the land— entitled to

(a) in the exercise of a right of common to graze exercise rights
animals; or of common over

(b) in the interests of nature conservation. the land.

3. Any other
person acting
with the written
consent of the
owner of the

The exemption in respect of works specified in this

paragraph only applies if—

(a) the area to be enclosed does not, either by itself or
cumulatively with any other areas within the same
register unit enclosed without section 38 consent

by virtue of this paragraph, exceed the lesser of 10 land.
hectares or 10% of the area of the register unit of
which it forms part; and
(b) no part of the land to be enclosed has, during the
period of 6 months immediately before the works
are carried out, previously been enclosed without
section 38 consent by virtue of this paragraph.
2. The erection of temporary fencing, for a period not 1.  The owner of
exceeding 3 years if the fence is wholly on moorland or 1 the land.
year in any other case, to enclose land for the purpose of— 2.  Any person
(a) carrying out work which facilitates the growth entitled to
or restoration of vegetation for the benefit of the exercise rights
common land; or of common over
(b) protecting the vegetation during a period of such the land.
growth or restoration, in so far as such protection 3. Any other
is necessary or expedient to enable the growth or person acting
restoration to occur. with the written

consent of the
owner of the
land.

The exemption in respect of works specified in this

paragraph only applies if—

(a) the area to be enclosed does not, either by itself or
cumulatively with any other areas within the same
register unit enclosed without section 38 consent by
virtue of this paragraph, exceed 1% of the area of the
register unit of which it forms part; and

(b) no part of the land to be enclosed has, during the
period of 1 year immediately before the works
are carried out, previously been enclosed without
section 38 consent by virtue of this paragraph.

3 The erection of temporary fencing, for a period not 1. The owner of
exceeding 5 years, to enclose land in order to restrict the land.

3
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access to it in the interests of nature conservation, where 2.

that is required under the terms of a written agreement

relating to the management of the land, being— 3.

(a) an agreement between the owner of the land and
Natural England; or

(b) an agreement between the owner of the land and
the Secretary of State, entered into before the
commencement of this Order.

The exemption in respect of works specified in this
paragraph only applies if the area to be enclosed does not,
either by itself or cumulatively with any other areas within
the same register unit enclosed without section 38 consent
by virtue of this paragraph, exceed 1% of the area of the
register unit of which it forms part.

The installation of a row, not exceeding 200 metres in 1.

length, of obstacles (such as bollards or large stones)

which, whether by themselves or together with any 2.

existing obstructions interrupting the row, are intended to

prevent or restrict vehicular access to common land, where

the owner reasonably considers that such access would
interfere with or be detrimental to—

(a) the use of the land by members of the public for the
purpose of open-air recreation pursuant to any right
of access;

(b) the exercise of rights of common; or

(c) nature conservation.

The exemption in respect of works specified in this

paragraph only applies if—

(a) no other row of obstacles is installed without
section 38 consent by virtue of this paragraph, and
remains in place, on land forming part of the same
register unit; or

(b) the works consist of the extension of an existing
row of obstacles which has been installed without
section 38 consent by virtue of this paragraph, and
the combined length of the existing row and the
extension does not exceed 200 metres.

Natural
England.

Any other
person acting
with the written
consent of the
owner of the
land.

The owner of
the land.

Any other
person acting
with the written
consent of the
owner of the
land.
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EXPLANATORY NOTE
(This note is not part of the Order)

This Order, which applies in relation to England only, prescribes exemptions to the prohibition in
section 38(1) of the Commons Act 2006 on the carrying out, without the consent of the Secretary of
State, of any restricted works on land to which that section applies.

Exemptions are prescribed (article 2 and Schedule 1) which, subject to certain conditions, allow
specified persons to erect temporary fencing for the purposes of (a) restricting the movement
of animals which are grazing on the land, (b) allowing recovery of vegetation, and (c) nature
conservation. An exemption is also prescribed for the installation, in certain circumstances, of
permanent regularly spaced obstacles (such as bollards or stones) to prevent or restrict vehicular
access to common land.

Where works are carried out pursuant to an exemption contained in this Order, there are requirements
for a notice to be displayed at the site of the works and for notification to be given to the Secretary
of State (article 4 and Schedule 2).

The exemptions only apply in relation to registered common land (article 2), and not in relation
to other classes of land to which section 38 applies. Nothing in this Order authorises any person
to carry out works which are prohibited by any other enactment or rule of law, nor exempts any
person from complying with any other requirement to obtain consent or permission which may exist
independently from section 38.

A full regulatory impact assessment of the effect that this instrument will have on the costs of
business and the voluntary sector is available at www.defra.gov.uk and is annexed to the Explanatory
Memorandum which is available alongside the instrument on the OPSI website.
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Views About Management ENGLISH
NATURE

A statement of English Nature’s views about the management of The Malvern
Hills Site of Special Scientific Interest (SSSI).

This statement represents English Nature’s views about the management of the SSSI
for nature conservation. This statement sets out, in principle, our views on how the
site’s special conservation interest can be conserved and enhanced. English Nature
has a duty to notify the owners and occupiers of the SSSI of its views about the
management of the land.

Not all of the management principles will be equally appropriate to all parts of the
SSSI.  Also, there may be other management activities, additional to our current
views, which can be beneficial to the conservation and enhancement of the features of
interest.

The management views set out below do not constitute consent for any operation.
English Nature’s written consent is still required before carrying out any operation
likely to damage the features of special interest (see your SSSI notification papers for
a list of these operations). English Nature welcomes consultation with owners,
occupiers and users of the SSSI to ensure that the management of this site conserves
and enhances the features of interest, and to ensure that all necessary prior consents
are obtained.

Management Principles

Lowland acid grassland

Free-draining, acidic soil is the key requirement of the grassland communities at this
site, but their maintenance also depends on active management. If neglected, the
sward becomes dominated by tall, vigorous grasses or bracken which, together with
an associated build up of dead plant matter, suppress less vigorous species and reduce
the botanical richness of the site. Eventually the sward reverts to scrub and even
woodland. Traditionally, management has consisted of stock grazing and this remains
the most appropriate management tool. Grazing, through the removal of plant matter
and nutrients, helps to maintain an open sward of small tussocky grasses. It also,
through disturbance and trampling, creates areas of open ground suitable for
colonization by the lichens, ephemeral plants and invertebrates that are often
characteristic of this type of grassland. However, rabbit grazing, though difficult to
control, can also be a useful management tool in some situations. Where there is
insufficient grazing, management of invasive scrub and bracken will be necessary to
prevent the encroachment of bracken, scrub and secondary woodland.

The short turf swards on shallow soils are vulnerable to erosion from recreational
activities such as walking, mountain biking and horse riding. Management may be
required to alleviate these pressures in sensitive areas or areas subject to excessive
use.
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Bracken

The bracken/acid grassland interface, where there is an understorey of sparse bracken
litter and violets, provides an important habitat for the High Brown Fritillary butterfly.
Successional changes in the bracken through dense bracken with no understorey,
increasing encroachment of bramble and then colonisation by scrub and secondary
woodland, reduce the conservation interest of this feature. Hence management of the
bracken areas will be needed to maintain conditions for High Brown Fritillary, and
prevent encroachment onto valued grassland habitats. Appropriate management
techniques include bracken cutting and rolling, grazing, and scrub control.

Scrub

Scrub habitats are low-growing communities where the main woody components are
bushes or small trees, such as hawthorn and gorse. The transitional zone between
scrub and other habitats can be important for wildlife, especially invertebrates.

Maintaining structural diversity and a mosaic of age classes within areas of scrub, is
important for maintaining the diversity of species the scrub is able to support. For
example, hawthorn scrub supports the greatest variety of bird and insect species in the
early and middle stages of growth, whilst old stands develop interest for dead wood
invertebrates.

Scrub can be managed using rotational cutting, which should aim to maintain a
mosaic of patches at different stages of growth. Scrub can also be cut in small patches
to create an intimate mixture of scrub and grass and/or heath.

Grazing is another method for managing scrub and on some sites may be a more
suitable management tool than cutting. By its nature, grazing can help to create a
patchy mosaic of scrub and other habitats. As with cutting, it can also help to
maintain a range of age classes. However, stock levels do need to be carefully
controlled. If grazing pressure is too high, the structure of the scrub vegetation may
become impoverished. Also, the scrub may not be able to regenerate naturally,
leading to a loss of cover over time.

In many areas scrub composed of stands of young trees, such as sycamore, will
develop into secondary woodland. Active management of these areas will be required
where these stands are encroaching into valued bracken and grassland habitats.

Springs

Groundwater springs are sometimes the vital sources of streams and rivers, with their
associated pools, can also be important in their own right and as habitats for specialist
invertebrates.

It is vital that the supply of water is maintained at natural levels and that it is not
contaminated by pollutants or nutrients. Management should aim to minimise the
impacts of abstraction and deep drainage that can adversely affect spring flows, as
well as limiting potential sources of pollution including run-off from roads and
agricultural land. Dumping of waste items and materials (e.g. spoil) should be
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avoided and such items should be disposed of off-site. Trampling of the surrounding
area may destabilise soils and increase siltation, therefore access areas for people or
livestock may need to be carefully sited.

Broadleaved semi-natural woodland

There are many different ways in which broadleaved woodland can be managed to
conserve its value for wildlife. The following gives broad views on a range of regimes
that may be appropriate on your site.

A diverse woodland structure, with open space, a dense understorey, and a more
mature overstorey is important. A range of ages and species within and between
stands is desirable. Some dead and decaying wood, such as fallen logs, can provide
habitats for fungi and invertebrates. However, work may be needed to make safe
dangerous trees in areas of high public access. Both temporary and permanent open
spaces benefit groups of invertebrates such as butterflies. They may require cutting to
keep them open, and should be of sufficient size to ensure that sunny conditions
prevail for most of the day.

Felling, thinning or coppicing may be used to create or maintain variations in the
structure of the wood, and non-native trees and shrubs can be removed at this time.
To avoid disturbance to breeding birds, the work is normally best done between the
beginning of August and the end of February. Work should be avoided when the
ground is soft, to prevent disturbing the soil and ground flora. Normally successive
felling, thinning or coppicing operations should be spread through the wood to
promote diversity, but where there is open space adjacent plots should be worked to
encourage the spread of species that are not very mobile. Natural regeneration from
seed or stump regrowth is preferred to planting because it helps maintain the local
patterns of species and the inherent genetic character of the site.

Deer management and protection from rabbits or livestock are often necessary.
Whilst light or intermittent grazing may increase woodland diversity, heavy browsing
can damage the ground flora and prevent successful regeneration. Invasive species,
such as Sycamore, Rhododendron or Himalayan balsam, should be controlled.

Parts of a wood should be left unmanaged to benefit species that do best under low
disturbance or in response to natural processes. Within these areas some trees will
eventually die naturally and dead wood accumulate.

Lowland wet woodland

Wet woodland includes a range of different woodland types but usually is dominated
by ash, alder and willow species. It often supports important invertebrate species and
assemblages.

Areas usually benefit from minimum intervention and are often best left undisturbed
to limit damage to their fragile soils. This allows the development of old stands
where individual trees reach maturity and die naturally to create gaps in the canopy,
leading to a diverse woodland structure. However, linear strips within dense
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woodland, may require coppicing to artificially create such structure. Works to make
safe dangerous trees in areas of public access may be necessary.

Woodlands with invertebrate interest

Woodlands can provide suitable habitat for a rich invertebrate fauna. Many
endangered butterfly species inhabit open clearings, whilst dead and decaying wood
can house a range of dead wood invertebrates.

Open clearings provide warmth from sunlight and shelter from the wind, and these
sheltered, herb-rich habitats often support a rich ground flora. This provides areas for
insects to bask and forage within. Many species require nectar as a source of energy,
whilst others feed directly on plant material such as leaves and stems. Open areas
provide an abundance of this resource within a sheltered and sunlit environment, and
are best promoted by coppicing, and by the creation and maintenance of glades and
rides.

As some invertebrates not capable of long distance dispersal, a ‘joined up’ coppice
regime is preferable, with new coups created adjacent to each other. Tree cover within
the coups should be sparse, with some trees left to grow in an open situation, where
they can grow to a large size with a spreading crown.

Any existing glades and rides within the woodland should be retained, and lightly
grazed or mown to reduce natural succession. However, it is near impossible to try
and keep glades and rides in exact successional states without a lot of management.
Instead, a dynamic system could be promoted, with a number of these features in
varying states over the whole site. However, this may not be appropriate with smaller
woodlands, where there are more formal pathways and glades, or where another
species interest (such as a rare butterfly) prohibits the loss or successional change in a
critical area.

Scrub within glades and rides should be promoted and allowed to develop to either
form a patchwork or a transition zone between the high forest and the glade/ride
sward. Hawthorn, sallow and birch are of particular high value to invertebrates. With
appropriate orientation, a glade/ride width of 1 — 1.5 times the height of the
surrounding trees should be sufficient to maintain adequate levels of sunlight. It is
often effective to mow the central strip several times a year to create short turf and
bare ground, whilst the outer margins are mown on a much less frequent rotation with
some shrubs retained.

To promote saproxylic invertebrate habitat, old standard trees must be left to age
naturally, wherever possible. Dead wood that has fallen should be left in situ. Where
dead and dying trees are in short supply, pollarding or artificially wounding live trees
could be considered.

Bats in woodlands
Woodlands are important foraging sites for bats due to their high insect richness,
whilst tree crevices, cracks, splits, hollows, holes and peeling bark can provide
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important roosting sites. Management should aim to maintain and promote these two
important factors.

To maintain and promote the insect richness, felling and replanting regimes should
aim to maintain a woodland with a diversity of tree species, with a good age structure,
with broadleaved species preferable to coniferous. Dead, storm damaged and dying
trees should be retained where it is safe to do so, whilst some felled wood should also
be left behind. The maintenance of a scrub layer is also important as this can support
different assemblages of insects to the trees. This is also true of other habitats within,
or contiguous to, a woodland such as ponds, rivers, hedges and grassy verges.

To maintain and promote appropriate roosting sites, it is also useful to leave dead,
dying and “veteran” trees in situ rather than felling, and to restock areas with
deciduous rather than coniferous species.

Lesser horseshoe bat maternity and hibernation roosts

Hibernating bats require a range of environmental conditions within the hibernation
site, as different species have different temperature requirements, which vary through
the winter. The internal conditions within the hibernation site should remain
consistently cool (between 6 and 10 °C) and dark away from the entrances with stable
ventilation. Emergence points and flight lines should be maintained as unobstructed
and free from artificial light, though vegetated cover around the entrance is desirable.

It is equally as important to avoid disturbance to the bats while they are at the
maternity roost as when they are hibernating. Entrances to the site should be secure to
prevent uncontrolled or unauthorised disturbance during the breeding season and
winter months, whilst retaining access for bats. Activities of any kind within the site
or close to the entrances should be largely avoided during these periods each year to
minimise the risk of disturbance to the bats. Building or engineering works taking
place within or around the area should be avoided, as should the use of vehicles or
machinery that would be likely to produce noise, fumes or heat near roosting sites or
access points that may disturb breeding bats.

The maintenance of some woodland and scrub cover in the vicinity of the breeding
site will provide sheltered and secured access to commuting routes as well as valuable
feeding habitat for the bats. Maintaining woodlands, wood pasture, hedgerows,
uncultivated field margins and extensively managed pasture near the roosting site will
also provide appropriate commuting routes and foraging areas to support the bat
population.

Dormouse

The dormouse is a nocturnal arboreal rodent which lives at lower population densities
than other woodland mice and voles. During the summer, dormice feed on a wide
range of high-energy foods such as pollen, nectar, hard and soft fruits and insects.
They are often associated with hazel and honeysuckle, though they are not completely
dependent on these species. During the winter, dormice hibernate in nests on the
woodland floor for up to 6 months. Dormice are a good indicator of ancient species-
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rich woodland and hedges and management practices that benefit dormice will benefit
a range of species.

Dormice are often associated with traditional coppice with standards, which provides
a good range of foods in a small area, though coup (cleared area) sizes should be
small as they are reluctant to cross open ground. Generally, beneficial management
for dormice promotes a high species diversity of woody plants, within a well
connected woodland structure, allowing arboreal movement between the different
trees and shrubs.

Inland outcrops, disused quarries, pits and cuttings (EO and ED sites)
The ideal management for natural inland geological sites is the maintenance of rock
exposure free of vegetation and, in some cases, the build-up of rock debris.

Disused quarries, pits and road cuttings form a very important part of the geological
resource of England because they often provide much better exposure of geological
features than comparable natural exposures, as they reveal vertical rock sections not
visible in natural outcrops.

Both natural outcrops, and disused quarries, pits and road cuttings need active
management to maintain exposure of the important geological features. This is
because erosion rates are usually too low to ensure that fresh geological exposures are
maintained naturally. Management usually involves periodic clearance of vegetation
and rock debris. Vegetation growth is a particular problem for geological conservation
in many inland disused quarries and pits. It may not be practical or entirely necessary
to maintain full exposure of the geological features on a site. Site management will
often involve defining specific areas that need to be kept clear of vegetation.

The main threats to conservation of inland geological sites, disused quarries, pits and
cuttings are developments that obscure the rock exposures, including tree planting.
Such developments should be avoided where possible. However, where authorised
landfill or development is planned, it may be possible to maintain a conservation face
on the site. Similarly, restoration plans for quarries that have closed in recent years
may also include the maintenance of a conservation face. In such cases, the
conservation face should be maintained clear of vegetation and build-up of rock
debris.

Collecting of geological specimens may be acceptable if undertaken in a responsible
manner. However, there are some sites where the geological interest is very finite in
nature and over-collecting can result in damage or destruction of the interest.

All habitats

The habitats within this site are highly sensitive to inorganic fertilisers and pesticides,
applications of which should be avoided both within the site itself and in adjacent
areas. Herbicides may be useful in targeting certain invasive species, but should be
used with extreme care. Access to this site, and any recreational activities within,
may also need to be managed.
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Highways Act 1980

1980 CHAPTER 66

PART IX

LAWFUL AND UNLAWFUL INTERFERENCE WITH HIGHWAYS AND STREETS
Obstruction of highways and streets

146 Duty to maintain stiles etc. on footpaths [*', bridleways and restricted byways].

(1) Any stile, gate or other similar structure across a footpath [*, bridleway or restricted
byway] shall be maintained by the owner of the land in a safe condition, and to the
standard of repair required to prevent unreasonable interference with the rights of the
persons using the footpath [, bridleway or restricted byway].

(2) If it appears to the appropriate authority that the duty imposed by subsection (1) above
is not being complied with, they may, after giving to the owner and occupier not less
than 14 days’ notice of their intention, take all necessary steps for repairing and making
good the stile, gate or other works.

For the purposes of this section the appropriate authority is—

(a) in the case of a footpath [, bridleway or restricted byway] which is for the
time being maintained by a [*non-metropolitan] district council by virtue of
section 42 or 50 above, that council, and

(b) in the case of any other footpath [, bridleway or restricted byway], the
highway authority.

(3) The appropriate authority may recover from the owner of the land the amount of any
expenses reasonably incurred by the authority in and in connection with the exercise of
their powers under subsection (2) above, or such part of those expenses as the authority
think fit.

(4) The appropriate authority shall contribute not less than a quarter of any expenses
shown to their satisfaction to have been reasonably incurred in compliance with
subsection (1) above, and may make further contributions of such amount in each case
as, having regard to all the circumstances, they consider reasonable.
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(5) Subsection (1) above does not apply to any structure—

(a) if any conditions for the maintenance of the structure are for the time being
in force under section 147 below,

[*(aa) if any conditions for the maintenance of the structure imposed by virtue of
subsection (4) of section 147ZA below are for the time being in force under
that section,] or

(b) if and so long as, under an agreement in writing with any other person, there
is a liability to maintain the structure on the part of the appropriate authority
or, where the appropriate authority are a [*"non-metropolitan] district council,
on the part of either the appropriate authority or the highway authority.

Textual Amendments

F1  Words in s. 146 sidenote substituted (2.5.2006 for E. and 11.5.2006 for W.) by The Restricted Byways
(Application and Consequential Amendment of Provisions) Regulations 2006 (S.1. 2006/1177), regs.
1(2)(4), 2, Sch. Pt. I; S.1. 2006/1172, art. 2(a)-(d) (with art. 3); S.1. 2006/1279, art. 2(a)-(d) (with art.
3)

F2  Words in s. 146(1)(2)(a)(b) substituted (2.5.2006 for E. and 11.5.2006 for W.) by The Restricted
Byways (Application and Consequential Amendment of Provisions) Regulations 2006 (S.I.
2006/1177), regs. 1(2)(4), 2, Sch. Pt. I; S.I. 2006/1172, art. 2(a)-(d) (with art. 3); S.I. 2006/1279, art.
2(a)-(d) (with art. 3)

F3  Word inserted by Local Government Act 1985 (c. 51, SIF 81:1), s. 8, Sch. 4 para. 25

F4  S. 146(5)(aa) inserted (1.4.2007 for W. and 1.10.2007 for E.) by 2000 c. 37, ss. 69(4), 103(3); S.I.
2006/3257, art. 3; S.I. 2007/2595, art. 2

Modifications etc. (not altering text)
C1  S. 146 applied (2.5.2006 for E. and 11.5.2006 for W.) by The Restricted Byways (Application and
Consequential Amendment of Provisions) Regulations 2006 (S.I. 2006/1177), regs. 1(2)(4), 2, Sch. Pt.
I; S.I. 2006/1172, art. 2; S.I. 2006/1279, art. 2
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Highways Act 1980

1980 CHAPTER 66

PART IX

LAWFUL AND UNLAWFUL INTERFERENCE WITH HIGHWAYS AND STREETS
Obstruction of highways and streets

147 Power to authorise erection of stiles etc. on footpath or bridleway.

(1) The following provisions of this section apply where the owner, lessee or occupier of
agricultural land, or of land which is being brought into use for agriculture, represents
to a competent authority, as respects a footpath or bridleway that crosses the land,
that for securing that the use, or any particular use, of the land for agriculture shall be
efficiently carried on, it is expedient that stiles, gates or other works for preventing

the ingress or egress of animals should be erected on the path or way.

For the purposes of this section the following are competent authorities—

(a) in the case of a footpath or bridleway which is for the time being maintained
by a ["'non-metropolitan] district council by virtue of section 42 or 50 above,

that council and also the highway authority, and
(b) in the case of any other footpath or bridleway, the highway authority.

(2) Where such a representation is made the authority to whom it is made may, subject
to such conditions as they may impose for maintenance and for enabling the right of
way to be exercised without undue inconvenience to the public, authorise the erection

of the stiles, gates or other works.

["*(2A) In exercising their powers under subsection (2) above a competent authority shall have

regard to the needs of persons with mobility problems.

(2B) The Secretary of State may issue guidance to competent authorities as to matters to
be taken into account for the purposes of subsection (2) above; and in exercising their
powers under subsection (2) above competent authorities shall have regard to any such

guidance issued to them.]
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(3) Where an authorisation in respect of a footpath or bridleway is granted under this
section the public right of way is to be deemed to be subject to a condition that
the stiles, gates or works may be erected and maintained in accordance with the
authorisation and so long as the conditions attached to it are complied with.

(4) For the purposes of section 143 above, any stile, gate or works erected in pursuance of
an authorisation under this section is to be deemed to be erected under this section only
if the provisions of the authorisation and any conditions attached to it are complied
with.

(5) In this section references to agricultural land and to land being brought into use for
agriculture include references to land used or, as the case may be, land being brought
into use, for forestry [“or for the breeding or keeping of horses.]

(6) Nothing in this section prejudices any limitation or condition having effect apart from
this section.

Textual Amendments
F1  Word inserted by Local Government Act 1985 (c. 51, SIF 81:1), s. 8, Sch. 4 para. 25
F2  S.147(2A)(2B) inserted (6.12.2006 for W. for certain purposes, 1.4.2007 for W. in so far as not
already in force, 1.10.2007 for E.) by 2000 c. 37, ss. 69(1), 103(3); S.I. 2006/3257, arts. 2(b), 3; S.I.
2007/2595, art. 2
F3  Words in s. 147(5) inserted (27.9.2005 for E. and 11.5.2006 for W.) by 2000 c. 37, s. 69(2); S.I.
2005/2459, art. 2(1)(d); S.I 2006/1279, art. 2(m)

Modifications etc. (not altering text)
C1  S. 147: functions of local authority not to be responsibility of an executive of the authority (E.)
(16.11.2000) by virtue of S.I. 2000/2853, reg. 2(1), Sch. 1
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Highways Act 1980

Sections 82 to 90 and Schedule 10 of 1980 CHAPTER 66

the Highways Act 1980 apply as
regards a cattle-grid installed by the
Trust as if the Trust were the highway
authority (except s.84) and is if the
cattle-grid were provided under the

1980 Act

PART V

82

IMPROVEMENT OF HIGHWAYS

Cattle-grids Subsections (2) to (8) of .82 apply as
if the powers in subsection (7) were

Provision of cattle-grids and by-passes. well as the Trust

exercisable by the highway authority as

(2) Where a highway authority provide a cattle-grid under this Act they shall also provide,
either by means of a gate or other works on the highway or by means of a by-pass, or
partly by one of those means and partly by the other, and maintain, facilities for the
passage under proper control of animals and all other traffic that is unable to pass over
the cattle-grid and is entitled by law to go along the highway.

(3) Save as provided by subsection (4) below, the powers conferred by the foregoing

provisions of this section do not include power to place any part of a cattle-grid in
land not forming part of the highway and not belonging to the highway authority, or
to provide a by-pass on land not belonging to the highway authority, except in so far
as is authorised by any such agreement as is provided for by section 87 below.

(4) Where after complying with the provisions of Schedule 10 to this Act the highway

authority determine, as respects any common or waste land not forming part of the
highway but adjoining the highway or adjacent thereto, that it is expedient so to do,
the authority may place any part of a cattle-grid in, or provide a by-pass on, any of that
land notwithstanding that it does not form part of the highway and does not belong
to the authority.
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(5) Without prejudice to subsection (3) above, a highway authority shall not provide a
by-pass along any part of a highway unless, after complying with the provisions of
Schedule 10 to this Act, the authority determine that it is expedient so to do.

(6) In this Act—

“cattle-grid” means a device designed to prevent the passage of animals, or
animals of any particular description, but to allow the passage of all or some
other traffic, and includes any fence or other works necessary for securing the
efficient operation of the said device; and

“by-pass”, in relation to a cattle-grid provided for a highway, means a way,
over land not comprised within the limits of the highway, for the traffic for
which the by-pass is provided, with a public right of way thereover—

(a) for that traffic, or

(b) if any part of the by-pass is provided along an existing highway, for that
traffic and for any other traffic entitled to use the highway before the by-
pass was provided,

subject in either case to the limitation that there may be placed on the way
any such gate or other works as may be necessary for the proper control of all
or any of such traffic and the efficient operation of the cattle-grid for use in
connection with which the by-pass is provided;

and references in this Act to the provision or maintenance of a by-pass include
references to the provision or maintenance of any such gate or other works.

(7) Subject to subsection (8) below, a highway authority may alter or improve—
(a) acattle-grid or by-pass provided under this Act for a highway for which they
are are the highway authority;
(b) any works provided for use in connection with such a cattle-grid or provided
for the purposes of such a by-pass.

(8) A highway authority shall not carry out any alteration or improvement under
subsection (7) above whereby traffic of a description which before the alteration or
improvement could lawfully have gone along the highway (either by passing over the
cattle-grid or by going through a gate or along a by-pass provided under subsection (2)

above) will be prevented from so going along the highway.
Section 83 applies as if the powers

. . . under it were exercisable by the
83 Removal of cattle-gl‘lds and discontinuance of by-passes. h|ghway authority as well as the Trust

(1) Where it appears to a highway authority, after such consultation with such owners and
such occupiers of agricultural land as the highway authority consider requisite, that
a cattle-grid provided under this Act for a highway for which they are the highway

"to the reasonable
satisfaction of the

highway authority” k= : ¢ -
added at the end of authority is no longer required, the authority may remove the cattle-grid and any gate
ss.(1) or other works on the highway which have been provided for use in connection with

it, making good the site thereof.

(2) Where a by-pass has been provided for use in connection with a cattle-grid and the
highway authority remove the cattle-grid they may direct that the by-pass is to be
discontinued, and where they give such a direction they may remove all or any of the
works provided for the purposes of the by-pass.

(3) If a direction under subsection (2) above so provides, then as from such date as may be
specified in the direction the public right of way over the by-pass shall be extinguished.
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agreement between the
Trust and the highway
authority to the
contrary, such
maintenance shall be at
the expense of the
Trust" added at the end
of ss. (1)

85

(4) Where a by-pass or any part of one has been provided along an existing highway,
then—

(a) notwithstanding subsection (3) above, a direction under subsection (2) above
shall not extinguish any right of way which existed before the by-pass was
provided;

(b) ifthe cattle-grid for use in connection with which the by-pass was provided is

removed, as soon as may be thereafter the highway authority shall (whether
or not they direct that the by-pass is to be discontinued, but without prejudice
to their power to remove works under subsection (2) above if they do so
direct) remove so much of the works provided for the purpose of the by-pass
as obstructs the exercise of any right of way existing before the by-pass was
provided.

Maintenance of cattle-grids and by-passes.

(1) A cattle-grid provided under this Act for a highway, a gate or other works on a highway
provided for use in connection with such a cattle-grid, and any works provided for
the purposes of a by-pass provided under this Act, are maintainable by the highway
authority for the highway:.

(2) A by-pass provided under this Act shall, unless and until the highway authority give a
direction discontinuing the by-pass, in all cases be a highway which for the purposes

of this Act is a highway main
b hie] oty

Exercise of powers by agreement between neighbouring authorities.

(1) Where a highway maintainable at the public expense is intersected, joined or continued
by a highway for which the highway authority are an authority other than the highway
authority for the first-mentioned highway, the following provisions have effect.

(2) The highway authority for the first mentioned highway (“the first authority”’) and the
other authority (“the second authority”) may enter into an agreement as to the exercise
by the second authority of that authority’s powers under sections 82 and 83 above
in relation to the highway for which they are the highway authority; and any such
agreement may provide for the first authority to defray the whole or any part of the
expenses incurred by the second authority in consequence of the agreement.

(3) The second authority shall not unreasonably refuse to enter into an agreement under
this section; and if any question arises as to the terms (including terms as to payments)
to be included in such an agreement, or whether the refusal of that authority to
enter into such an agreement is unreasonable, the question shall be determined by
arbitration.

Section 86 is not applied

"maintainable at the
expense of the
Trust, subject to
any agreement
between the Trust
and the highway
authority to the

#|contrary"

substituted for
deleted words in ss.

@
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(1) Where—

(a) any person has the right to install a gate or gates in a highway, and

(b) a highway authority providing or proposing to provide a cattle-grid in

the highway under section 82 above determine, after complying with the

provisions of Schedule 10 to this Act, that the purpose for which the above-
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87

Agreements for use of land for cattle-grids or by-passes.

(1) A highway authority may, for the purpose of providing, altering or improving a cattle-
grid or by-pass under the powers conferred by this Part of this Act, enter into an
agreement under this section with persons interested in any land for the use of the
land for that purpose; and (without prejudice to the provision of other matters in the
agreement) there shall be exercisable by the highway authority and the public such
rights over the land as may be specified in the agreement.

(2) An agreement under this section may contain provisions for payment to persons who
are parties to it in consideration of the use of the land or otherwise in respect of their
entering into the agreement.

(3) The provisions of an agreement under this section bind the interest of any person who
is a party to the agreement notwithstanding any devolution of that interest, and also
bind any interest of any person which is thereafter created (whether immediately or
not) out of that interest; but save as aforesaid an agreement under this section shall not
operate so as to prejudice the rights of a person not a party to it or confer upon any
other person any right against him.

(4) A tenant for life may enter into an agreement under this section relating to the settled
land or any part of it either for consideration or gratuitously, and—

(a) this subsection is to be construed as one with the "'Settled Land Act 1925;

(b) that Act [Mapplies] as if the power conferred by this subsection had been
conferred by that Act; and

(c) for the purposes of section 72 of the ¥Settled Land Act 1925 (disposition by
a tenant for life) and of any other relevant statutory provision, entering into
an agreement under this section is to be treated as a disposition.

62


alewis
Cross-out
mentioned right is exercisable will be adequately achieved by the provision

of the cattle-grid,

the right is not exercisable, so long as the cattle-grid is provided, except with the

approval of the highway authority, and the highway authority may require that a gate

or gates installed in the exercise of the right before the provision of the cattle-grid shall

be removed or may themselves remove any such gate or gates.

(2) The highway authority shall on demand repay any expenses reasonably incurred in

removing a gate in compliance with a requirement under this section.

(3) Where in pursuance of subsection (1) above a gate has been removed (whether by, or in

compliance with a requirement of, the highway authority) and the highway authority

subsequently remove the cattle-grid, then, if within 12 months from the date of the

removal of the cattle-grid a person reinstalls a gate in the exercise of a right the exercise

of which was suspended while the cattle-grid was provided, the highway authority

shall on demand repay the expenses reasonably incurred in reinstalling the gate.

(4) No objection shall be made or proceedings brought in respect of the purported exercise

by a highway authority of their powers under subsection (1) above as respects a gate or

gates on the ground that no right to install the gate or gates existed; but the purported

exercise by the authority of their powers under that subsection shall not affect the

question whether any such right existed, or prejudice the powers of the highway

authority or any other person under any enactment (including an enactment in this

Act) or rule of law to protect public rights of way or to prevent or remove obstructions.




Highways Act 1980 (c. 66) 5
Part V — Improvement of Highways
Document Generated: 2025-12-28
Changes to legislation: Highways Act 1980, Cross Heading: Cattle-grids is up to date with all changes known to be in force
on or before 28 December 2025. There are changes that may be brought into force at a future date. Changes that have been
made appear in the content and are referenced with annotations. (See end of Document for details) View outstanding changes

[*(6) Where land is—

(a) [™diocesan glebe land], the Diocesan Board of Finance in which the land is
vested, with the consent of the Church Commissioners (unless such consent
would not be required under [“section 21 of the Church Property Measure
2018] if the transaction were carried out under [**Part 2 of] that Measure),

(b) land belonging to an ecclesiastical benefice of the Church of England, the
incumbent of the benefice, with the consent of the Diocesan Board of Finance,
or

(c) part of the endowment of any other ecclesiastical corporation, the
ecclesiastical corporation, with the consent of the Church Commissioners,

may enter into an agreement under this section relating to the land either for
consideration or gratuitously and any payment made in respect of such agreement
may be applied for purposes for which the proceeds of a sale by agreement of the
property would be applicable under any enactment or Measure authorising such a sale
or disposing of the proceeds of such a sale.]

["(6A) In subsection (6)—

“Diocesan Board of Finance” has the same meaning as “DBF” in the
Church Property Measure 2018;

“diocesan glebe land” has the same meaning as in that Measure. ]

(7) An agreement under this section is a local land charge.

Textual Amendments

F1  Word in s. 87(4)(b) substituted (1.1.1997) by 1996 c. 47, s. 25(1), Sch. 3 para.19 (with ss. 24(2),
25(4)); S.1. 1996/2974, art.2.

F2  S.87(5) omitted (19.5.2025) by virtue of Charities Act 2022 (c. 6), s. 41(4), Sch. 1 para. 14(2); S.I.
2024/265, reg. 4, Sch. 2 para. 3

F3  S.87(6) substituted (E.) (1.10.2006) by Church of England (Miscellaneous Provisions) Measure
2006 (No. 1), s. 14, Sch. 5 para. 22(1); {Instrument} dated 11.9.2006 signed by the Archbishops of
Canterbury and York

F4  Words in s. 87(6)(a) substituted (E.) (1.3.2019) by Church Property Measure 2018 (No. 8), s. 53(2),
Sch. 1 para. 17(2)(a); S.I. 2019/97, art. 2
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Sch. 1 para. 17(2)(b); S.I. 2019/97, art. 2
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17(3); S.1. 2019/97, art. 2
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(1) A highway authority may enter into an agreement with a person at whose instance cattle-grid has been or is to be provided by them under this Act, or any other person
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90 Protection of bridges and railways.

(1) A highway authority shall not, in the exercise of functions relating to cattle-grids
conferred by this Part of this Act, carry out any work in—

(a) somuch of a highway as is carried by a bridge maintainable by a person other
than the highway authority or so much of a highway as is comprised within
the immediate approaches to such a bridge,

(b) so much of a highway passing under such a bridge as is within 10 feet of any
part of the bridge or of the foundations of the bridge, or

(¢) somuch (if any) of a highway passing above a tunnel provided for the purpose
of a railway undertaking of railway undertakers as is within 10 feet of any
part of the tunnel,

except with the consent of the person liable to maintain the bridge or of the railway
undertakers, as the case may be.

(2) Where consent under this section is withheld the highway authority may refer the
matter to the Minister and if, after affording to the highway authority and to the said
person, or to the railway undertakers, as the case may be, an opportunity of being heard
by a person appointed by the Minister for the purpose, and considering his report, the
Minister so directs, the work may be carried out notwithstanding that the consent has
been withheld but subject to compliance with any conditions which the Minister may
impose.
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willing to make a contribution towards expenses of the authority under this Act in

connection with a cattle-grid, for the making by that person of such a contribution

(whether by a single payment or by periodical payments) of such amount as may be

specified in the agreement and either towards all such expenditure of the authority or

towards such description of such expenditure as may be so specified.

An agreement under this section may contain such incidental and consequential

provisions as appear to the parties to it expedient for the purposes of the agreement,

and in particular such an agreement providing for a contribution towards the cost of

installing a cattle-grid may provide for repayment of the contribution, to such extent

as may be specified in the agreement, in the event of the cattle-grid being removed.

In determining whether or not to provide a cattle-grid, a highway authority shall

be entitled to have regard to the extent to which persons who in the opinion of the

authority will derive special benefit from the provision of the cattle-grid are willing

to enter into agreements under this section.

Delegation to certain authorities of functions of Minister.

Subsections (1) to (4) of section 6 above apply, as respects trunk roads, to the functions

of the Minister under the foregoing provisions of this Part of this Act relating to cattle-

grids, and to his functions under Schedule 10 to this Act in so far as they are conferred

on him as highway authority.

Plant or materials belonging to a council to whom functions are delegated under this

section may be used by them for the purposes of those functions, subject to the terms

of the delegation.
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SCHEDULES

SCHEDULE 10 Sections 82, 86.

PROCEDURE FOR DETERMINATION BY HIGHWAY AUTHORITY OF CERTAIN QUESTIONS
ARISING IN CONNECTION WITH PROVISION OF CATTLE-GRID OR BY-PASS

1 (1) Before determining, under section 82 or-86 of this Act, the question—

(a) whether it is expedient to place any part of a cattle-grid in, or provide a by-
pass on, any such land not forming part of a highway and not belonging to
the highway authority therefor as is mentioned in section 82(4), or

(b) whether it is expedient to provide a by-pass along any part of a highway, or

a highway authority shall comply with the requirements specified in sub-
paragraph (2) below.

(2) The requirements referred to in sub-paragraph (1) above are as follows, namely, that
the authority shall—

(a) publish in 2 successive weeks in one or more local newspapers circulating
in the area where the cattle-grid is to be, or has been, provided a notice—

(1) stating generally the question for determination,

(i1) naming a place within the said area where a copy may be inspected
free of charge at all reasonable hours of such plans or other
descriptive matter as appear to the highway authority to be requisite
for enabling the nature of the question to be understood, and

(iii) specifying the time (which shall not be less than 28 days from
the date of the first publication of the notice) within which and
the manner in which representations may be made to the highway
authority, and

(b) display a like notice in a prominent position at the place where the cattle-
grid is to be or has been provided.

2 If no representation is duly made under paragraph 1 above, or if every representation
so made is withdrawn, the highway authority may proceed to determine the
question.

3 (1) Where a representation is duly made as aforesaid and not withdrawn, the following

provisions have effect.

(2) Where the highway authority is not the Minister, the authority shall forward the
representation to the Minister, together with their observations thereon and their
proposals, in the light of the representations, for determining the question.

(3) The Minister shall consider any representations received by him (and, where the
highway authority is not the Minister, the authority’s observations and proposals
forwarded to him as aforesaid) and shall either cause a local inquiry to be held
or afford to any person by whom a representation has been duly made and not
withdrawn and, where the highway authority is not the Minister, to that authority,
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(c) whether the purpose for which a right to install gates is exercisable will be

adequately achieved by the provision of a cattle-grid,
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an opportunity of appearing before and being heard by a person appointed by the
Minister for the purpose.

(4) After the Minister has considered the report of the person who held the inquiry under
sub-paragraph (3) above, or the person appointed under that sub-paragraph, as the
case may be,—

(a) the Minister may, where he is the highway authority, proceed to determine
the question;

(b) where he is not the highway authority, the authority may determine the
question in the affirmative if the Minister consents, but not otherwise, and
subject to compliance with any conditions subject to which his consent is
given.

(5) Notwithstanding anything in sub-paragraph (3) above, except where a representation
is made by a highway authority other than the Minister, the Minister may, if satisfied
that in the special circumstances of the case the holding of a local inquiry or the
affording to the person making such representation as aforesaid of an opportunity
to be heard by a person appointed by the Minister is unnecessary, proceed without
compliance in this respect with the provisions of the said sub-paragraph (3).

(6) As soon as may be after the determination of the question, a notice of the
determination shall be sent by the Minister to any person by whom a representation
has been made under the foregoing provisions of this Schedule.

For the purpose of displaying a notice as required by paragraph 1 above, a highway
authority may, on the highway or on adjoining land (whether or not belonging to
the authority), erect and maintain posts or boards or affix a notice to any building
or structure; but the powers conferred by this paragraph shall not be exercised on
land off the highway which is occupied, except with the consent of the occupier.
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5 In relation to the exercise by a council of functions of the Minister as highway

authority delegated to the council under section 89 of this Act, the foregoing

provisions of this Schedule apply as if the council, and not the Minister, were the

highway authority.




	06 MH Bill - Clause 49. JChance letter on grazing
	07 Part 3 (works) Commons Act 2006 including s38
	08 Natural England letter Jan 26
	09 The Works on Common Land (Exemptions) (England) Order 2007
	10 VAM - Malvern Hills SSSI
	Views About Management

	11 Highways Act 1980 sections 146, 147, 82 to 90, Sch10



